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On 6 January 2010, the Assistant Treasurer announced the Government's intention to reform the tax law relating to 

CGT roll-overs - ATO administartive treatment 

the requirements for the scrip-for-scrip roll-over for takeovers and mergers approved under the Corporations Act 
2001. Draft legislation was released in April 2010: see 2010 WTB 16 [614]. 

The ATO says it will accept tax returns as lodged during the period up until the proposed law change is passed by
Parliament. Assessments will not be reviewed until the outcome of the proposed amendment is known, it said. The 
ATO said that, after the law is enacted, taxpayers will need to review their positions: 

those taxpayers who chose roll-over relief which accords with the changes do not need to do anything 
more;  
those taxpayers who did not choose roll-over relief can seek amendments and if a reduction in liability 
results, interest on overpayment will be paid;  
those taxpayers who chose to anticipate the roll-over relief, but find that this does not accord with the 
changes, will need to seek amendments.  

In these cases, the ATO says no tax shortfall penalties will be applied and any interest accrued will be remitted to 
the base interest rate up to the date of enactment of the law change. In addition, it says any interest in excess of 
the base rate accruing after the date of enactment will be remitted where taxpayers actively seek to amend 
assessments within a reasonable timeframe after enactment. 

Share sales 

In the 2010-11 Budget, the Government announced it will allow Australian resident interest holders access to a 
broader range of CGT roll-overs where an entity restructures using a share or interest sale facility for foreign 
interest holders, with effect from 7:30pm (AEST) on 11 May 2010: see 2010 WTB 20 [743]. This proposal is not yet 
law. 

The ATO has announced details of its administrative treatment of the proposed changes. It says it will accept tax 
returns as lodged during the period up until enactment of the legislation. Assessments will not be reviewed until the
outcome of the proposed amendment is known. 

After the new law is enacted, the ATO says taxpayers will need to review their positions in the manner noted 
above. 

by Terry Hayes 

LTA.TaxNewsroom@thomsonreuters.com  

In the recent SNF (Australia) Pty Ltd case (reported at 2010 WTB 29 [1153]) before the Federal Court, a company 
was able to rely upon its evidence of the use of the comparable uncontrolled price (CUP) method and that losses 
made from commercial operations over a 7 year period were justifiable. The court allowed the taxpayer's objections 
and overturned transfer pricing adjustments raised by the Commissioner rejecting the use of the Transactional Net
Margin Method (TNMM). 

Cameron Allen, Partner at WTS Australia Consulting & Advisory Pty Ltd, says the Court's rejection of the TNMM 
will cause some issue for the ATO as the TNMM is widely used as an acceptable pricing method and many 
taxpayers rely upon the method due to the lack of publicly available benchmarking data in Australia. He said the 
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decision sends a clear message to the ATO that it will be forced to look beyond its risk matrix in contending that 
sustained losses is indicative of shifting profits from Australia. 

While the Court held that the OECD transfer pricing guidelines were there to assist it, Mr Allen said they did not 
dictate to the Court any one or more appropriate methods for the purposes of determining arm's length 
consideration in Australia's transfer pricing laws contained in Div 13. He considers that taxpayers may now be in a 
better position in transfer pricing litigation where they are able to use the CUP method where the Commissioner 
seeks to challenge their pricing using a transactional profit method such as the TNMM. 

The Commissioner may understandably seek to appeal the decision in a higher court if circumstances permit. 
However, Mr Allen noted that untested in this decision was the Commissioner's assertion that the Associated 
Enterprise articles of Australia's Double Tax Agreements provide the ATO with the power to make transfer pricing 
adjustments. The Court found possible merit in this approach. 

In Mr Allen's view, should this decision stand, it may trigger a major overhaul of Australia's transfer pricing laws to 
incorporate the respective OECD transfer pricing methods into the legislation so as to provide greater certainty. 

Source: WTS Australia release, July 2010  

by Terry Hayes 
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On 22 July 2010, the ATO released its prosecution summary for 1 April to 30 June 2010. The Tax Office said there
were more than 360 people convicted in this period for tax and superannuation offences. It further noted that 2 of
the convictions this quarter followed investigations by the Project Wickenby Taskforce into abusive secrecy haven
arrangements. 

Overview of prosecutions 

In the 3 months to 30 June 2010, 18 people referred to the CDPP have resulted in convictions receiving custodial 
sentences ranging from 12 months to 6 years. 

The types of offences include fraud and tax evasion offences including GST, refund and identity fraud, dealing in 
the cash economy, deliberately concealing income, and operating as an unregistered tax agent. 

Some examples of the cases include: 

a Qld woman found guilty in the Southport District Court of identity and GST fraud totalling $173,373, and 
sentenced to 3 years and 9 months in prison, with a non-parole period of 16 months;  
a Tasmanian man found guilty in the Supreme Court of "skimming" money from his company and avoiding 
paying tax of $334,595, and sentenced to 2 years in prison, with a non-parole period of 1 year; and  
a WA woman was found guilty in the Perth District Court of operating as an unregistered tax agent,
resulting in fraudulent refund payments totalling $151,000 and sentenced to 14 months in prison, with a 
non-parole period of 8 months.  

Also during this period, 275 individuals and 71 companies were prosecuted and convicted. They were fined and/or 
granted a good behaviour bond. 
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